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Dear Secretary Clark:

Conseco Finance Corp. (“Conseco”), adiversified financial institution consisting of consumer and
commercia finance companies, appreciates the opportunity to submit its views concerning the
proposal (the “Proposal”) of the Federa Trade Commission (the “Commission™) to implement
Title V (the “Privacy Provisions’) of the Gramm-Leach-Bliley Act (“G-L-B”). See 65 Fed. Reg.
11173 (Mar. 1, 2000).

Conseco commends the Commission for its outstanding performance in bringing the Proposal
forward in the short time available since G-L-B was enacted. On the whole, the Proposal takes a
balanced approach toward addressing the concerns of consumers and industry. However, although
we support the general thrust of the rule, we believe that there are anumber of waysin which it
can and should be improved. Conseco is particularly concerned about the Proposal’ s treatment of
participants in the insurance, consumer finance and mortgage market that have afinancial interest
in atransaction but have no direct contact with the consumer. These participants include
secondary market investors and lenders that outsource the servicing relationship. The Proposal
appears to require that many of these participants send privacy notices to consumers, that would
significantly increase the cost of providing consumer financial services but provide little or no
benefit to the consumer.

Definition of “Non-Public Personal I nfor mation”

The Commission seeks comment on two alternative definitions of “nonpublic persond
information.” The definitions differ in their view of what congtitutes “nonpublic personal
information” and “publicly available information.” Under Alternative A, the more restrictive
definition of “publicly available information,” an item of information would not be considered to
be publicly available, even if it was a matter of public record, if the financial institution obtained



the item from its own records of its relationship with the customer. Thus, to use the Commission’s
example, which is also a common situation for Conseco companies, the fact that an individual isa
customer of a consumer finance or mortgage company is often recorded in the real property
records (at |east where the mortgage company is named in the original mortgage document or a
recorded assignment of mortgage) and thus epitomizes a matter of public record. Y et, a mortgage
company that wished to share the fact of the customer relationship with other parties would have to
treat this information as nonpublic persona information. The mortgage company would have to
provide adisclosure of its privacy policy with respect to that information to al borrowers and an
opt-out right if it planned to share it with unaffiliated third parties. Conseco strongly supports
Alternative B, under which information that is publicly available would not be transformed into
nonpublic information simply because a financial institution happened to generate the information
from its own records, so long as the fact of the customer relationship could be determined from
public records.

Alternative A would create a compliance burden on financial institutions and place obstaclesin
the way of marketers that wish to use public information, without providing an offsetting benefit to
consumers. The disclosure and the opt-out right would be confusing to consumers because,
regardless of the financial institution’s privacy policy, the existence of the customer relationship is
public information. For example, home sales are routinely reported in general-circulation
newspapers as well asin more specialized publications. Particularly in the case of specialized
publications, those reports often identify the mortgagee as well as the purchaser or seller. A
borrower who opted-out of having the mortgage company disclose the existence of the relationship
could still receive solicitations from unaffiliated third parties who obtained his or her name from
such other sources rather than from the mortgage company. Such a borrower might mistakenly
believe that the consumer finance or mortgage company had failed to honor the borrower’ s opt-out
request.

Commission Precedent and Constitutional 1ssues

In arecent decision of the Commission, the Commission recognized that a report of public record
mortgage information does not raise the same privacy concerns as a report containing nonpublic
details of the relationship between the borrower and the consumer finance company. Inre Trans
Union Corp. (“ Trans Union” ), Docket No. 9255 (FTC Mar. 1, 2000). In that opinion, the
Commission assumed that companies that report only public record mortgage information are not
“consumer reporting agencies’ as defined in the Fair Credit Reporting Act (“FCRA”). Trans
Union, Opinion of the Commission, dip op. at 45. See 15 U.S.C. § 1681a(f). The Commission
reached this result even though the definition of a“consumer report” - which is an element of the
definition of a“consumer reporting agency” - arguably applies to areport of public record
mortgage information. See 15 U.S.C. § 1681a(d).

Prohibiting afinancial institution from “disclosing” public record information simply because it
obtained it in the context of a customer relationship raises serious First Amendment concerns. In
Trans Union, aconsumer reporting agency contended that FCRA'’ s restrictions on commercial
gpeech violate the First Amendment of the United States Constitution. See Central Hudson Gas &
Electric Corp. v. Public Service Commission (* Central Hudson” ), 447 U.S. 557, 100 S. Ct.
2343, 65 L. Ed. 2d 341 (1980). In regecting the consumer reporting agency’ s arguments, the
Commission suggested that the result might be different if only asingle item of public record



information from one source had been disclosed, rather than information about the consumer
derived from “compilations of persona information in large databases.” Trans Union, Opinion of
the Commission, dlip op. at 39, citing United States Department of Justice v. Reporters
Committee for Freedom of the Press, 489 U.S. 749, 762-67 (1989). When a mortgage lender
“discloses’ the fact of the customer relationship and that relationship has been recorded in the
public property records, the lender is, in effect, disclosing only a single item of information.

It isimportant to note the limited nature of the information that would qualify as public information
under Alternative B, which, we believe, would adequately protect consumers' private information.
For example, a mortgage company would apparently not be able to provide alist of borrowersin a
certain income range if that list is composed from on nonpublic information supplied by the
borrower. Thus, information that consumers reasonably regard as nonpublic could not be shared
unless the consumer received the protections of the Privacy Provisions. On other hand, as
indicated in the preamble to the Proposal, a mortgage company should be able to provide alist of
borrowers who reside in zip codes with specified average incomes, since such alist is not based
on nonpublic information. See 65 Fed. Reg. at 11178 n. 9.

Conflict among Agencies

We note that the Board of Governors of the Federal Reserve System (the “Board”) and the
Securities and Exchange Commission (the “SEC”) did not propose Alternative A. Asaresult, itis
possible that the Board and SEC would adopt Alternative B while the Commission and the other
regulatory agencies adopted Alternative A. This outcome would be inconsistent with the statutory
mandate to issue “to the extent possible, . . . regulations [that] are consistent and comparable.”

See Section 504(a)(2) of G-L-B. Such aresult would present particular problems for mortgage
companies that are subsidiaries of bank holding companies but have affiliates that are supervised
by agencies other than the Board, because the affiliates would be subject to a different
requirement. In addition, a problem of public perception would be created. Borrowers- who are
unlikely to have any idea whether or not their mortgage is held by a bank holding company affiliate
- would be treated differently depending on the nature of their mortgage lender’ s charter.

Finally, the Commission also seeks comment on whether it should require afinancia institution to
establish “reasonable procedures to establish that information is, in fact, available from public
sources before [treating it] as ‘ publicly available information.”” We do not believe that such an
additional requirement iswarranted. Financial institutions of all types have a strong incentive to
establish appropriate compliance procedures. An agency’s assertion that afinancia institution’s
procedures are inadequate, with no evidence that any weaknesses in those procedures have led to
violations of the law, should not in itself be the basis for an enforcement action.

Responsibilities of Investorsand Otherswith No Direct Relationship with the Customer
Background

The Commission should clarify how the rule applies to situations in which one entity servicesa
loan and another one ownsit. Lenders sell most home mortgages today to secondary market
investors, including the government-sponsored enterprises (“GSES’) and large private investors
such as pension funds, insurance companies, and securities firms. A mortgage may be sold to a
secondary market investor for cash, or securitized - placed in apool of mortgages with interestsin



the pool sold to investorsin the form of mortgage-backed securities. In either case, however, the
loan will generally be serviced by an entity other than the investor. The servicer may purchase the
servicing rights - which may be eventually transferred to another servicer - or service the loan as
the agent of the investor. The legal owner of the loan may be atrust established to facilitate the
securitization. 1n some instances, the undivided ownership of aloan pool is divided among alarge
number of investors.

Regardless of the structure of the sale transaction, the borrower typically deals only with the
servicer and has no reason to know who owns the loan. In most cases, the investor takes a
completely passive role and does not market goods or services to the borrower or share
information about the borrower with third parties. The investor’s only interest in nonpublic
personal information about the borrower is to evaluate the financial risks, such as credit risk and
prepayment risk, presented by the loan.

Problems with the Proposal

Unfortunately, however, the Proposal as drafted could be read to create significant compliance
obligations for secondary market investors who have no direct contact with borrowers and do not
use or share their information for marketing purposes. The difficulty liesin the Proposal’s
definition of a“customer.” A “financia ingtitution”* must generally provide disclosures (and an
opt-out right, if it plans to disclose information to unaffiliated third parties and no exception
applies) to any “customer” before the creation of a“customer relationship.” By contrast, a
financial institution need not provide disclosures or the opt-out right to a*“consumer” unless it
wishes to disclose nonpublic personal information to an unaffiliated third party and an exception
does not apply.

A “consumer” is defined as “an individual who obtains or has obtained a financial product or
service? from [the financia ingtitution] that is to be used primarily for personal, family or
household purposes, and that individual's legal representative.” Although the borrower never
obtains afinancial product directly from a secondary market investor, the Proposal indicates that
an individual isa*“consumer” even if the financial ingtitution “[b]ought the account from the
financia institution that originally extended credit.” Therefore, a borrower would appear to be a
“consumer” with respect to a secondary market investor.

Under the Proposal, a*“ consumer” becomes a* customer” when the financial ingtitution and the
consumer establish a* customer relationship,” which occurs when they “enter into a*“ continuing
relationship.” Although the regulation itself is somewhat ambiguous on the issue, the preamble
contains the following statement:

“[A] consumer will have a customer relationship with afinancial ingtitution that

makes a loan to the consumer and then sells the loan but retains the servicing rights.

! Secondary market investors are clearly “financial institutions” since they are engaged in an activity that is
considered “financia in nature” under Section 4(k) of the Bank Holding Company Act (“BHCA™), as amended by
G-L-B.

2 A “financial product or service” is defined in the same way as a“financial institution” (see note 1 above), in terms
of Section 4(k) of the BHCA, and aloan clearly qualifiesasa“financial product or service.”
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In that case, the person will be a customer of both the institution that sold the loan
and the indtitution that bought it.”

65 Fed. Reg. at 11176. This statement suggests that simple ownership of aloan is sufficient to
create a“ customer relationship,” even when the entity with the ownership interest has no other
relationship or interaction with the borrower.

Intent of Congress

Congress cannot have intended thisresult. To the contrary, in enacting the Privacy Provisions,
Congress recognized that the activities of secondary market investors generally do not raise
personal privacy concerns. The Privacy Provisions exempt from the disclosure and opt-out
provisions any “disclosure of nonpublic persona information . . . in connection with.. . . a
proposed or actual securitization, secondary market sale (including sales of servicing rights), or
similar transaction related to a transaction of the consumer.” Section 502(e)(1)(C) of G-L-B.
This exemption would be rendered meaningless if a secondary market investor were considered to
have established a customer relationship as soon asit acquired ownership of aloan.

In addition to the specific exemption for secondary market activities, the more genera exception
for disclosures “ as necessary to effect, administer, or enforce a transaction requested or authorized
by the consumer” would also apply to mogt, if not al, disclosures of information to a secondary
market investor. See Section 502(e)(1)(C) of G-L-B.

The preamble to the Proposal also recognizes that the Privacy Provisions are concerned only with
retail activities. Asthe Commission notes:

“[N]ot al financial institutions have ‘ consumers’ or establish * customer
relationships.” For example, management consulting is a ‘financial activity’ but itis
not likely that any individua obtains management consulting services for personal,
family or household purposes.”

65 Fed. Reg. at 11177. The Commission should similarly recognize that secondary market
investors generally do not establish a customer relationship with the borrower.

Conseco Proposal

The Commission should recognize the distinction between a secondary market investor and a
financia institution that has a direct relationship with the lender, by treating the borrower as a
“consumer,” not a*“customer” of a passive secondary market investor under the regulation. As
noted, under the definition of “consumer,” afinancial institution need not provideinitial
disclosures or an opt-out right unless it shares nonpublic information with an unaffiliated third
party, and an exception does not apply. Under Conseco’ s proposal, borrowers would be fully
protected because the investor would have to treat them as customers before it disclosed any of
their nonpublic information to unaffiliated third parties.

For example, assume that Acme Mortgage Company originates aloan on Day 1 and sdllsit to
Gamma Mortgage on Day 8. Gamma Mortgage, in turn, sellsthe loan to Epsilon Mortgage on Day
11, which sells the loan to Zeta Mortgage on Day 25, which sells the loan into securitization trust
ZetaMortgage 2000-7, which sells interests of various sorts to investors. In our view, the only
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“customer” relationships the borrower has are with Acme (the original lender) and the servicer to
whom the borrower sends payments, whomever that may be. All of the investors along this chain
are, in essence, purchasing afinancia instrument rather than a customer relationship. However, if
Epsilon Mortgage were to share nonpublic information with third parties (other than sharing such
information in conjunction with a sale of the loan to another secondary market investor), then,
when such information sharing occurred, a* customer” relationship would be established. Before
it shared information, the financial institution would be required to provide an initia privacy
notice and the opt-out right.

This treatment of secondary market investors is consistent with the exemption in G-L-B for the
GSEs from the definition of a*“financial ingtitution” so long as they “do not sell or transfer
nonpublic personal information to a nonaffiliated third party.” See Section 509(3)(D) of G-L-B.
The Conference Report on S. 900 states that the exception is “based on the understanding that the
[GSES] do not market products directly to consumers.” H.R. Rep. No. 92-98, at 172 (Nov. 2,
1999). Conseco’s proposed approach is designed to accommodate secondary market investors
who play the same role in the market as do the GSES, but with respect to nonconforming loans.
The SEC has similarly recognized that the Privacy Provisions were not intended to apply to market
participants that do not deal directly with consumers. The SEC’ s proposed rules to implement G-
L-B would not apply to a clearing broker that has no direct relationship with the consumer. See 65
Fed. Reg. 12353, 12356 (Mar. 8, 2000).

Conseco’ s proposed treatment of investors contemplates that the mortgage servicer would have a
customer relationship with the borrower. The servicer would have to make initial and annual
disclosures of its own privacy policy and provide an opt-out right where applicable.

Legal Authority

The Privacy Provisions explicitly give the regulatory agencies the power to define when a
“customer relationship” is established. Section 509(11) of G-L-B states:

“CUSTOMER RELATIONSHIP- The term ‘time of establishing a customer
relationship’ shall be defined by the regulations prescribed under section 504, and
shall, in the case of afinancia institution engaged in extending credit directly to
consumers to finance purchases of goods or services, mean the time of
establishing the credit relationship with the consumer.”

(Emphasis added.) Since an investor in the secondary mortgage market is not extending credit
directly to the borrower and the transaction involves the purchase (or refinancing of the purchase)
of real property, not the purchase of goods or services, the Commission and the other agencies
have the explicit power to define the term “time of establishing a customer relationship.”® Even
without that power, the Commission could modify the coverage of investors under its broad
authority to grant additional exceptions beyond those listed in the statute. See Section 504(b) of
G-L-B.

3 Since an investor in sales finance paper is not extending credit directly to the consumer, Conseco’ s proposal
could apply even in the sales finance context.



I ssues Involving Loan Servicers
Subservicing Arrangements

As noted, Conseco believes that secondary market investors should not have to treat borrowers as
customers unless the investor shares information about the borrower with third parties. 1n that
regard, our proposal requires an additional, technical change, which would be desirable
regardless of how the Commission addresses the general issue of treatment of investors under the
regulation. In addressing the responsibilities of servicers, the Proposal consistently refersto the
transfer or retention of “servicing rights.” The regulation states that:

“Anindividua who makes paymentsto you [the financial institution] on aloan
where you own the servicing rightsis a consumer. An individual is not your
consumer, however, solely because you service the individua’s loan on behalf of a
financial ingtitution that made the loan to the individual.”

Proposed 15 C.F.R. § 313.3(e)(2)(v), 65 Fed. Reg. at 11191. The Commission should recognize
that there are subservicing arrangements in which the loan is actually serviced by one or more
entities other than the owner of the servicing rights. For example, assume that aloan is owned by a
securitization trust. Acme Mortgage owns the servicing rights but Zeta Mortgage performs the
actual servicing functions as subservicer. The borrower makes payments to the order of Zetaand
calls Zeta' s “800” number with questions about the loan. All of the borrower’ s contact is with
Zeta. Unless Acme enters into another customer relationship with the borrower, there is no reason
for Acmeto provide its privacy policy and an opt-out right. Only Zeta should do so.

From the borrower’ s point of view, a subservicing arrangement is often indistinguishable from the
situation in which the servicing rights are transferred. In situations where the loan is serviced by
the owner of the servicing rights, the borrower often has no direct contact with the owner of the
loan and has no interest in being notified of a change of ownership. Similarly, in subservicing
arrangements, the borrower typically has no direct contact with the owner of the servicing rights.
Servicing rights are, in essence, afinancial instrument that represents an interest-only strip-off of
the mortgage loan.

At the same time, many servicers outsource some or all of their responsibilities but retain the value
of their brand name by using a*“ private label” servicer. In the example above, assume that the
borrower makes payments to the order of Acme Mortgage and calls Acme's “800” number, but
Acme has outsourced the performance of these functionsto Zeta. Asfar asthe borrower is
concerned, al contact iswith Acme. Unless Zeta enters into a customer relationship with the
borrower that is separate from its outsourcing arrangements or discloses nonpublic personal
information to an unaffiliated third party, there is no reason for Zeta to provide its privacy policy.
We believe that, instead of focusing on ownership of servicing rights (or, for that matter, on
ownership of the loan), the entity or entities that deal directly with the borrower should be
considered “servicers.” In other words, the entity to which the borrower sends payments should
be treated as the loan servicer.

The definitionsin HUD’ s Regulation X should serve as a starting point:



“ Servicer means the person responsible for the servicing of a mortgage loan
(including the person who makes or holds a mortgage loan if such person aso
services the mortgage loan). . . .

“ Servicing means receiving any scheduled periodic payments from a borrower
pursuant to the terms of any mortgage loan, including amounts for escrow accounts
under section 10 of RESPA (12 [U.S.C. §] 2609), and making the payments to the
owner of the loan or other third parties of principal and interest and such other
payments with respect to the amounts received from the borrower as may be
required pursuant to the terms of the mortgage servicing loan documents or
servicing contract. In the case of a home equity conversion mortgage or reverse
mortgage as referenced in this section, servicing includes making payments to the
borrower.”

24 C.F.R. 8§ 3500.2.

In this connection, the Commission should make clear that the person in whose name the serviceis
performed is the person responsible for the servicing.

Notice by Servicer

The timing rules in the Proposal would create serious difficulties for mortgage |oan servicers. A
financial institution must provide initia disclosures and the right to opt-out before a customer
relationship is established. See Proposed 15 C.F.R. § 313.4(a)(1). A consumer becomes the
customer of aloan servicer when the consumer “[m]akes his or her first payment to you [the
financial ingtitution] on aloan account for which you have obtained the servicing rights.”
Proposed 15 C.F.R. § 313.4(c)(2)(V).

As discussed above, aloan may be serviced by adifferent entity from the owner of the loan
servicing rights, and we recommend that the Commission apply the regulation to the functional loan
servicer rather than to the owner of the servicing rights. However, even if the Commission were
to make such a change, basing the timing on when the loan servicer receivesitsfirst payment
would create severe difficulties. With respect to mortgages subject to the Real Estate Settlement
Procedures Act (“RESPA™), both the transferor servicer and the transferee servicer* are obligated
to notify the borrower of the change of servicer. See 24 C.F.R. § 3500.21(d). The transferor
servicer’ s notice must generally be sent at least fifteen days befor e the effective date of the transfer
(as defined in Section 6 of RESPA), while the transferee servicer’ s notice must be sent no later
than fifteen days after the effective date.

HUD’s Regulation X also requires the notices to state the date that the transferor servicer will
cease to accept payments and the date that the transferee servicer will begin to accept them.
However, despite that disclosure, it is entirely possibleif not likely that the transferee will receive
some payments prematurely. Since the privacy disclosures must be made before receipt of the first
payment, the Proposal would effectively require the transferee servicer to send a privacy
disclosure at some time before the effective date of the transfer, probably at the same time as the

% See 24 U.S.C. § 3500.21(a).



transferor’ s disclosure. This change in requirements would disrupt longstanding practicesin the
mortgage industry.

Aslong as the transferee servicer does not plan to share information about the borrower with
nonaffiliated third parties, there is no reason to require a disclosure before the effective date of the
transfer, as defined by RESPA. In any case, if the transferee servicer wants to share information in
amanner not covered by an exception, it must provide the opt-out notice and a reasonable time to
opt out before doing so.

The Commission has recognized the limited value of a disclosure by atransferee in the context of a
transfer of ownership of aloan, for which the rule provides that the disclosure may be provided -

“within areasonable time after you [the financial institution] establish a customer
relationship if:

“(1) You purchase aloan from another financial institution and the customer
of that loan does not have a choice about your purchase. . . .”

Proposed 15 C.F.R. § 313.4(d)(2).

Although, as noted, we do not believe that purchase of aloan by itself should trigger a disclosure
reguirement, we support the timing principle behind the Proposal, and urge the Commission to
apply it to transfers of servicing. Specifically, the transferee servicer should be given a
reasonable time after the transfer to provide disclosures, and the time limits in Regulation X for
the transferee servicer’ s disclosures should be a safe harbor (whether or not the transaction is
subject to RESPA).

Transferability of Opt-Out

A related question is whether a borrower’ s opt-out with respect to one lender or servicer should
be effective against a subsequent lender or servicer. The Proposal implies that the opt-out applies
only to the current financia institution, since otherwise it would make no sense for the successor
financial institution to provide new disclosures and a new opportunity to opt-out. Conseco
supports this interpretation and urges the Commission to make it explicit in the fina rule.



Limits on Redisclosur e and Reuse of | nformation
Timing

The Commission notes that, under Section 502(c) of G-L-B, a nonaffiliated third party may not
redisclose nonpublic personal information that it received from afinancial institution, “unless the
disclosure would be lawful if made directly by the financial ingtitution.” The Commission states
that this requirement may effectively preclude a nonaffiliated third party from ever redisclosing
information except under one of the exceptions to the disclosure and opt-out requirements, because
the consumer may opt-out at any time. The Commission requests comment on the interpretation
that, since it would be unlawful for the first financial institution to disclose the information once it
had received the opt-out notice, it is also unlawful for anon-affiliated third party to do so.

Such an interpretation could significantly reduce the value of information that financial institutions
may provide to third parties. For example, assume that on Day 1, Alpha, a mortgage lender, sellsa
list of borrowers who have at least $20,000 available on their home equity lines of credit
(“HELOCS") to the Beta hardware chain. Alphamay lawfully disclosethelistsonDay 1 - in
other words, Alpha has made al required disclosures and offered all the borrowers an opportunity
to opt-out, which they have not done. Betafalls within “the categories of affiliates and
nonaffiliated third parties to whom [Alpha] disclose[s] nonpublic personal information” that
Alphadescribed inits disclosure of its privacy policies. See Proposed 15 C.F.R. § 313.6(a)(3).
On Day 15, Beta, in turn, wishes to provide the information to unaffiliated home improvement
contractor Gamma in order for Gammato evauate which customersit wantsto solicit in ajoint
solicitation. Alphacould also lawfully have disclosed the lists to Gamma on Day 1 because
Gamma falls within the disclosed categories of potential recipients. The suggested interpretation
would make it impossible for Betato give Gammacthe list it obtained from Alpha, because of the
possibility that some of the customers on the list have opted-out in the meantime, i.e., between Day
1 and Day 15.

We believe that the “lawfulness’ of the disclosure by Alpha should be evaluated as of the time that
Alphadisclosed the information to Beta. 1n other words, if it would have been lawful for Alphato
disclose the information to Gamma at the same time that it disclosed it to Beta, then Beta may
disclose it to Gamma at any time. The purpose of Section 502(c) appears to be to prevent a
financia ingtitution from “laundering” personal nonpublic information. The concern isthat a
financial ingtitution could lawfully disclose information to athird party that is not subject to the
Privacy Provisions, and, thereafter, have such third party disclose such information to anyone,
including persons (“the indirect recipient”) to which the financial institution could not lawfully
disclose such information.> The goal of the provision would be met by prohibiting Beta from
disclosing information to Gamma unless Alpha could have disclosed that information to Gamma
when it disclosed it to Beta.

This interpretation meets the borrower’ s reasonabl e expectations of privacy. Alpha cannot
lawfully disclose the information to Beta unless Alpha hasfirst provided proper disclosures and

® The direct disclosure of such information by the final institution to the indirect recipient may not be lawful, for
example, because the indirect recipient is not covered by the categories of recipients of nonpublic personal
information set forth in the financial institution’s privacy policy.
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given al of its customers a reasonable opportunity to opt-out. A customer of Alphawho did not
take that opportunity has assumed the risk that Alphawill disclose nonpublic personal information
under the circumstances described in Alpha s privacy policy. Since there was no opt-out in effect
when Alpha disclosed to Beta, the customer should understand that a later opt-out does not apply
to information that has already been disclosed pursuant to Alpha’s privacy policy. On the other
hand, alater opt-out by the borrower would prevent Alpha from disclosing any new nonpublic
information to either Betaor Gamma- such as the current balance on the HEL OC.

As the Commission notes, an interpretation that Beta cannot disclose information to Gamma
because of the possibility of an opt-out would effectively limit Beta to disclosures that are exempt
from the Privacy Provisions. However, Congress could easily have imposed such alimit, by
stating as much in the statute. The Commission should not now read in additional restrictions
where Congress did not act.

New Disclosure of Privacy Policy by Third Party

As noted, Beta should be able to disclose information it received from Alphato any unaffiliated
third party to whom Alpha could have disclosed the information. However, there may be another
unaffiliated third party (Kappa) who had not been listed in a category of potential recipients of
information in Alpha's privacy disclosure. If Alphawishes to disclose nonpublic information to
Kappa, it may do so by revising its privacy policy, disclosing the new policy to its customers, and
giving them a reasonable opportunity to opt-out before disclosing the information. Asthe
Commission notes, “The Act appears to place the ingtitution that receives the information into the
shoes of the institution that disclosed the information for purposes of determining whether
redisclosures by the receiving institution are ‘lawful.”” 65 Fed. Reg. at 11184. Therefore, if Beta
wants to disclose the information to Kappa which is not covered by Alpha s privacy policy, Beta
should be able to stand in Alpha s shoes and give the customers on the list it received from Alpha
arevised privacy policy that includes Kappa in the categories of potential recipients. If Beta does
S0, then, after giving customers a reasonable opportunity to opt-out, Beta should be able to
disclose information to Deltas that it obtained from Alpha

Joint Accounts and Multiple Accounts Held by the Same Customer
Opt-Outs

The Commission solicits comment on how the right to opt out should apply to joint accounts. It
asks whether al parties should have to agree before an opt-out becomes effective. If not, then the
Commission asks whether, if one party opts out, the opt-out should apply to the whole account or
only to information about that party.

In analyzing this question it is important to distinguish between what the Privacy Provisions
require and what they permit. The Privacy Provisions do not require any financial institution to
share nonpublic information with anyone. If afinancia ingtitution wishes to stop sharing
information about a particular consumer or about its entire customer base with unaffiliated third
parties, the Privacy Provisions do not prevent it from doing so. Indeed, many financial institutions,
including Conseco members, have instituted their own voluntary privacy policies that limit the
ways in which they share information.
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The Privacy Provisions do require afinancia institution to honor a request from a consumer not to
disclose “nonpublic persona information” to unaffiliated third parties. The Act definesa
consumer as:

“an individual who obtains, from afinancial institution, financial products or
services which are to be used primarily for personal, family, or household
purposes. . .

Section 509(9) of G-L-B (emphasis added). The Act defines “nonpublic personal information,” in
part, as:

“personaly identifiable financial information-
“(i) provided by a consumer to afinancial institution;

“(i) resulting from any transaction with the consumer or any service
performed for the consumer; or

“(ii1) otherwise obtained by the financia institution.”

Thefirst two examples of “nonpublic personal information” refer to the singular form of
“consumer,” which is additional evidence that the ability to opt-out applies to each individual
consumer and only to that consumer’sinformation. Thus, if Borrower A on ajoint mortgage loan
opts out, and it is technologically feasible to continue to share information on Borrower B without
sharing any nonpublic personal information on A, the lender may do so. Either requiring the
institution to continue to share information on B or requiring that both A and B act before an opt-
out is effective would impose a burden on both financial institutions and consumers.

Financia institutions do not want to share information on B if there is any possibility that the
information could betied to A and they could be accused of failing to honor an opt-out. As
discussed above, requiring both parties to ajoint account to opt-out is problematic in view of the
language of the statute and could create operational problems on accounts, such as HEL OCs, for
which ingtitutions routinely honor requests from either party. Most financia institutions today
maintain their records on an account-by-account, rather than customer-by-customer, basis and
would find it difficult to comply with an opt-out request with respect to only one account-holder.

On the other hand, as diversified financial organizations integrate their relationships with the
customer across multiple products, they are moving toward identifying the customer by asingle
identifier such as social security number. Asfinancial institutions convert their recordsto a
customer-by-customer rather than account-by-account basis, it will become feasible to provide
information on an account with respect to a non-opt-out joint account holder while honoring an
opt-out request from another party to the account.

Multiple Accounts

On arelated matter, diversified financial organizations should have the option of making asingle
disclosure, and providing a single opt-out right, applicable to all account relationships with the
customer of any financial institutions within the organization. Allowing such a procedure would
reduce the paperwork burden on both the consumer and the financial institution. However,

12



allowing an opt-out to apply to all existing account relationships creates the problem of
determining the customer’ s intentions if the customer who previously opted-out subsequently opens
anew account with another affiliate of the organization, and does not opt-out of disclosuresin
connection with opening that account. 1f the customer does not elect to opt-out of information
sharing in connection with opening the new account, it will be unclear whether the customer
intended to keep the opt-out in effect asto his or her other accounts. To address thisissue,
Conseco proposes that financial institutions that apply the opt-out to all or a group of account

rel ationships be permitted to maintain the customer’ s opt-out status across al the accounts.
Specifically, afinancia ingtitution should be able to indicate, clearly and conspicuously, to a
customer who opens a new account that failure to opt-out as to that account will revoke the opt-out
asto previous accounts.

For example, assume that Charlie Consumer obtains a mortgage loan from Edgar Mortgage.
Charlieis offered, and chooses to, opt out from all information-sharing by Edgar and its affiliates.
The consumer and his accounts are flagged as opt-outs. Charlie then opens a brokerage account at
Edgar Securities, an affiliate of Edgar. Edgar Securities again offers an enterprise-wide opt-out,
and Charlie chooses not to opt-out. We believe that as long as the opt-out clearly discloses that it
will supersede prior opt-outs, Edgar should be able to treat the later failure to opt-out as a written
choice by Charlie to revoke the prior opt-out. |If Edgar cannot do so, then it will be very difficult
to administer an opt-out on an enterprise-wide basis - an approach that is to the advantage of both
Edgar, which need maintain only one customer record, and the customer, who does not need to
keep track of multiple opt-outs.

Disclosures to Multiple Customers

The Commission seeks comment on “whether, when there is more than one party to an account,
there are instances where all parties to the account need not receive the notice.” 65 Fed. Reg. at
11180. Conseco believes that the Commission should adopt a rule that requires notices only to
one of the joint account holders. Thisisamost universally the rule under other consumer
protection laws. For example, the Official Staff Commentary to Regulation Z provides as follows:

“MULTIPLE CONSUMERS. When two consumers are joint obligors with primary
liability on an obligation, the disclosures may be given to either one of them. If one
consumer ismerely a surety or guarantor, the disclosures must be given to the
principal debtor.”

Officia Staff Commentary to Regulation Z, § 17(d)-2. See also, e.g., Regulation B, 12 C.F.R.

§ 202.9(f); Regulation E, 12 C.F.R. § 205.4(d)(2); HUD’s Regulation X, 24 C.F.R. 8 3500.6(a).
The major exception to thisrule istheright of rescission. Inthat case, in light of the swift
expiration of the consumer’ s rights and the perceived significance of the transaction the placing at
risk of the consumer’s home, the Board apparently believed that it was important for al joint
borrowersto receive the notice. By contrast, the opt-out right continues through the life of the loan
(and for twelve months thereafter, under the Proposal), and a joint account-holder can always opt-
out, even if he or she did not receive theinitial notice.

Requiring separate notices to each joint account holder would be extremely burdensome for
mortgage lenders, particularly with regard to the annual statement of the financial institution’s
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privacy policies and procedures. Although joint borrowers most often both live in the residence
that is the subject of a mortgage loan when the loan is closed, that is not aways the case, and they
may separate or divorce later without informing the lender. Lenders and other financial
institutions should be able to send disclosures, including the opt-out right, to the address that the
borrowers provide for receipt of billing statements and other information about the account.

Other Issuesinvolving the Opt-Out

The Proposal would require afinancia institution to offer one of severa “reasonable” meansto
opt-out of having nonpublic personal information shared with nonaffiliated third parties, including
a check-off box, atoll-free number, or a business reply envelope. However, the Commission
states that afinancia institution may not require the consumer to send a letter requesting an opt-ouit.

The Commission offers no legal basis for thisinterpretation, and we do not believe that the
language of G-L-B justifiesit. Section 502(b)(1) of G-L-B provides:

“A financia institution may not disclose nonpublic persona information to a
nonaffiliated third party unless-

“(A) such financial institution clearly and conspicuously discloses to the
consumer, in writing or in eectronic form or other form permitted by the
regulations prescribed under section 504, that such information may be
disclosed to such third party;

“(B) the consumer is given the opportunity, before the time that such
information isinitially disclosed, to direct that such information not be
disclosed to such third party; and

“(C) the consumer is given an explanation of how the consumer can
exercise that nondisclosure option.”

The statute is silent asto the nature of the “opportunity” to opt-out. However, the plain meaning of
“opportunity” does not exclude requiring the consumer to write asimple letter requesting that
nonpublic information not be disclosed. Subparagraph (C) requires that the consumer be given an
explanation of how to exercise the right, but does not place any restrictions on the methods that a
financia ingtitution may offer to exercise the opt-out. There is no indication that the regulatory
agencies may impose specific requirements for how the opt-out isto be exercised. In fact, the
reference in subparagraph (A) to regulatory authority to permit disclosures other than in writing or
in electronic form suggests that Congress did not intend to give the agencies authority to impose
specific requirements as to the form that the opt-out right may take.

Other consumer legidation includes specific requirements for the form of consumer notices,
suggesting that Congress knew how to impose such requirements and did not do so in the Privacy
Provisons. The Truthin Lending Act (“TILA”) directs the Board to prescribe forms for
consumersto use to exercise theright to rescind. See 15 U.S.C. 8 1635(a). The provisionin
FCRA alowing consumersto opt-out of being subject to credit bureau prescreening specifies two
methods for a consumer to opt-out - a nationwide toll-free number or aform to be supplied by the
consumer reporting agency. See 15 U.S.C. § 1681b(e)(3). The Fair Credit Billing Act requires
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the consumer to submit a detailed written notice in order to assert abilling error. See 15 U.S.C.
8 1666(a).

In addition, subparagraphs (A) and (B) of G-L-B’s opt-out provision are virtualy identical to
another opt-out provisionin FCRA. Under FCRA'’s affiliate information-sharing provision, there
is an exception to the definition of a“consumer report” for:

“communication of . . . information [other than transaction and experience
information] among persons related by common ownership or affiliated by
corporate control, if it is clearly and conspicuously disclosed to the consumer
that the infor mation may be communicated among such persons and the
consumer is given the opportunity, before the time that the information is
initially communicated, to direct that such information not be communicated
among such persons.”

15 U.S.C. § 1681a(d)(2)(A)(iii) (emphasis added). Companies that wish to take advantage of this
exception have routinely been requiring consumers to mail aletter, postage prepaid, requesting an
opt-out, with no apparent ill effect. This practice is so non-controversial that the Commission has
apparently never rendered an opinion as to whether it is consistent with FCRA.

Both of the FCRA opt-outs were added in the 1996 FCRA reform legidation, P.L. 104-208. If
Congress had wished to specify the specific method of opting-out in the Privacy Provisions, it
could easily have used as amodel the FCRA prescreening opt-out, rather than the FCRA affiliate
information-sharing opt-out.

Relationship to FCRA

The conflict between the Commission’ s interpretation of the opt-out provision in the Privacy
Provisions and the nearly identical provision in FCRA is particularly troublesome because G-L-B
also requires the privacy disclosures to include “the disclosures required, if any, under” the FCRA
affiliate information-sharing provision. See Section 503(b)(4) of G-L-B. The FCRA provision
does not, strictly speaking, require any disclosuresif a company does not wish to share
information other than transaction and experience information with affiliates. However, the
apparent intent of the requirement in G-L-B isto require afinancia institution that wishes to take
advantage of the FCRA exception to combine the FCRA disclosure with the privacy disclosure.
The Commission’sinterpretation that it isimpermissible to require the consumer to send aletter in
order to opt-out of the Privacy Provisions would make it very difficult for acompany to impose
such arequirement for the FCRA opt-out in a manner that is not confusing to the consumer. In
effect, the proposed interpretation would change an existing FCRA requirement, which would be
inconsistent with Section 506(c) of G-L-B, which provides that “nothing in [the Privacy
Provisions] shall be construed to modify, limit, or supersede the operation of the Fair Credit
Reporting Act.”

Thefina rule should also clarify two related points:
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Since FCRA does not require any annual disclosures, the annual privacy disclosure
need not include any FCRA-specific content. In particular, the privacy regulations
should make clear that G-L-B did not create an annual opt-out right under FCRA.

A company that does not provide the FCRA affiliate information-sharing opt-out in
itsinitial privacy disclosure may do so later by sending arevised privacy disclosure
under Proposed 15 C.F.R. 313.8(c).

Categories of Recipients

Under the Proposal, an institution could use general terms to describe the types of businesses to
which it discloses information only if it “use[s] illustrative examples of significant lines of
business. For example, you [the financial institution] may use the term *financial products or
services' if you include appropriate examples of significant lines of businesses, such as consumer
banking, mortgage lending, life insurance or securities brokerage.” See Proposed 15 C.F.R.

§ 313.6(d)(3). The requirement to provide illustrative examples goes significantly beyond G-L-B,
which only requires a disclosure of “the categories of personsto whom the information is or may
be disclosed.” See Section 503(b)(1)(A) of G-L-B. “Financial products or services [providers]”
by itself seems clearly to refer to a* categor[y] of persons to whom information is or may be
disclosed.” Nevertheless, the Proposal is an improvement over discussion drafts of the comment
that circulated before it was published, which seemed to require a disclosure of all the specific
types of business that might receive information from the financia institution.

Disclosur es of Account Numbers

The Commission seeks comment on whether there should be an exception to the generd
prohibition in Section 502(d) of G-L-B against disclosing account numbers for marketing
purposes, to alow them to be disclosed in encrypted form when appropriate. Conseco strongly
supports such an exception, athough we believe that there are situationsin which it isaso
appropriate to disclose the unencrypted account number.

Asthe Commission notes, “[t]he Statement of Managers contained in the Conference Report to S.
900 encourages the Commission and Agencies to adopt an exception to section 502(d) to permit
disclosures of account numbersin limited instances.” Specifically, the Managers advocated
permitting the disclosure of encrypted account numbers “where the disclosure is expressly
authorized by the customer and is necessary to service or process a transaction expressly
requested or authorized by the customer.”

As the Commission suggests, a blanket prohibition on disclosing account numbers would indeed
“unintentionally disrupt certain routine practices,” including routine marketing through a service
provider that mails monthly statements for the financia institution. For example, assume that
Acme Mortgage Company outsources the printing and mailing of its monthly statements to Kappa
Service Provider. Acme periodically includes statement stuffers aimed at customers who appear
to be good prospects for refinancing their existing obligation, and wishes to give Kappaalist of
such customers.
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It isinconceivable that the prohibition on sharing account numbers was intended to reach this
situation. The consumer’s privacy is not compromised in any way by Acme giving Kappa alist of
account numbers, since Kappa aready knows the account numbers. Moreover, Kappain all
likelihood has received the account numbers and other nonpublic personal information under one
of the exceptions to the general limits on disclosing nonpublic persona information, which means
that Kappa may not redisclose them.

Similar considerations apply when afinancial institution conducts a marketing campaign through
an unaffiliated partner. Assume that Acme lawfully provides amailing list of current borrowers to
Sigma Credit Insurance Company, which is not affiliated with Acme. The insurance isto be paid
for through an addition to the borrower’ s monthly mortgage payment. In order to accomplish the
payment, Acme needs to be able to share with Sigma the account numbers of the consumers who
have elected to purchase insurance.

The Commission should clarify that the prohibition against sharing account numbers does not apply
once the consumer has decided to purchase goods or services from afinancial institution’s
unaffiliated marketing partner. At that point, marketing activities have ceased and the next steps
relate to billing, shipping, and other servicing activities. A simple way to implement this
clarification would be to specify that the exceptions in Proposed 15 C.F.R. 88 313.9, 313.10, and
313.11 also apply to the prohibition against sharing account numbers. For example, Acme could
give Sigma an account number “in connection with . . . servicing or processing afinancial product
or service requested or authorized by the consumer.” However, under Proposed 15 C.F.R.

88 313.12, Sigmawould be able to use the account number “only for the purpose of [the]
exception” under which Sigma received the information.

The Commission also requests comment on whether disclosure of an encrypted account number to
amarketer, without supplying the key, violates Section 502(d) of G-L-B. We do not believe that it
does, since a properly encrypted account number gives the marketer no more information that
would providing some other arbitrary number. In addition, the purpose of the provision appearsto
be to prevent the marketer from using the account number to compromise the privacy or security of
the account, which cannot happen with an encrypted number.

Effective Date; Transtion Rule

The Commission seeks comment on whether an effective date six months after adoption of the rule
in final will give financia institutions sufficient time to come into compliance. Compliance with
the rule will require mortgage lenders to review their existing policies and procedures and
implement extensive changes in systems, forms, and training. Although we commend the
Commission for its commitment to alow at least six months before the final rule goesinto effect,
that period is inadequate to alow Conseco to come into compliance. It would be more
appropriate to allow at least ayear after the final rule is published before compliance becomes
mandatory.

Thereafter, the Commission and the other agencies should consider adopting the rule of Section
105(d) of the Truth in Lending Act, under which any changes to the regulation become effective on
the October 1 that follows the date of issuance by at least six months. Coordination with Truth in
Lending would simplify compliance for mortgage lenders and other creditors under that Act.
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The Commission aso seeks comment on whether athirty-day transition period after the effective
date of the rule for existing customersis appropriate. Such arule would mean that the disclosure
would have to appear in the first monthly statement after the effective date - for lenders that send
monthly statements. A more reasonable period would be ninety days, or up to one year if the
financial institution has not otherwise communicated with the borrower (as may be the case with
HEL OC accounts on which there is no balance).

Other Questionsfor Public Comment

The following are Conseco’s comments on a number of issues raised by the Commission and not
addressed above:

Should theterm “ financial in nature” beinterpreted narrowly, and, specifically, should
“nontraditional financial institutions’ such asreal estate closing agents be subject to the rule?
We support the Commission’s effort to define an activity that is “financial in nature’ narrowly, so
that incidental activities that are now or may in the future be considered financial in nature do not
subject an entity to the Privacy Provisions. The rule should list specific activities, such as
providing real estate closing services, which do not give rise to a customer relationship.

Should the Commission impose additional requirements on financial institutions that take
advantage of the service provider/joint marketing exception to the opt-out requirement in
Section 502(b)(2) of G-L-B?

The G-L-B provision requires afinancia ingtitution that wishes to take advantage of this exception
to:

“fully disclose. . . the providing of such information and enter . . . into a
contractual agreement with the third party that requires the third party to maintain
the confidentiality of such information.”

Assuming that the Commission has the power to impose additional requirements, we see no reason
why it should do so. A financia ingtitution that is exempt from the opt-out requirement pursuant to
Section 502(b)(2) must provide the initial privacy disclosures as well as the specific disclosure
that it is providing information under a servicing or joint marketing agreement. There seemsto be
little to be gained from imposing even more requirements.
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Should “ control” be defined more “ flexibly” than in the Bank Holding Company Act?

Conseco supports the use of the Bank Holding Company Act definition, which is atest of “control”
that iswell understood in the financial servicesindustry.

What methods of delivering the initial notice are acceptable to ensure that the financial
institution reasonably expects that the consumer will receive actual notice of the institution’s

privacy policy?

Conseco commends the Commission for suggesting that a variety of aternative methods would be
acceptable.

When one of the exceptionsin Proposed 15 C.F.R. 8§ 313.10 and 313.11 applies, the Proposal
would only require a financial institution to state that it makes disclosures “ to other
nonaffiliated third parties as permitted by law.” |Is such a notice adequate?

Conseco supports the Proposal as drafted. Requiring a more detailed disclosure of the nature of
such disclosures would defeat the purpose of the exceptions. A disclosure of the details of
information that is disclosed or of the recipients of the information could adversely affect the
security of the information.

Should a financial institution be required to accept opt-outs through any means they have
established to communicate with consumers, such as a toll-free number for consumer inquiries?

Conseco supports the Proposal as drafted, which allows afinancial institution to establish “[a]
reasonable means by which the consumer may exercise the opt out right.” See Proposed 15 C.F.R.
§318.3(a)(1)(iii). However, as noted above, we believe that requiring a consumer to write a
brief letter to an address specified by the financia institution is such a* reasonable means.”
Requiring financia institutions to accept opt-outs through any of the many channels that they have
established for customer communications would impose a significant burden on institutions that is
not justified by any benefit that might accrue to consumers.

Should there be a specific deadline for honoring an opt-out request?

Conseco agrees with the Commission that “the wide variety of practices of financia ingtitutions
[makes asingle time] limit inappropriate.” We support the proposed standard that third-party
“disclosures stop as soon as reasonably practicable.” For example, afinancial institution should
not have to contact third parties to which it has already transmitted a mailing list and remove the
names of customers who have opted-out since the institution transmitted the list.

Should there be specific provisions allowing third-party contractors to use nonpublic personal
information they obtained under an exception “ to improve credit scoring models or analyze
mar keting trends, as long as the third parties do not maintain the information in a way that
would permit identification of a particular consumer” ?

We support a clarification to the regulation that would allow athird party to use information in this
manner. For example, Beta Contract Underwriting Company may wish to aggregate information it
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obtains from mortgage lenders about particular borrowers as input into its credit scoring systems.
Such a use of information about consumers does not compromise their privacy in any way and
ultimately benefits the public by making credit more widely available.

Should there be additional * safeguards’ to prevent abuse of consumer’s consent to have
information disclosed?

We do not believe that additional safeguards, such as a requirement for written consent, are
necessary or would be helpful. Even as drafted, the regulation could make it difficult to conduct
routine activities such as verifying information supplied by a telephone applicant for a mortgage
loan. The Commission should clarify the regulation to indicate that the consumer should be
deemed to have consented to the disclosure of nonpublic personal information when a consumer
has initiated a transaction and the financia institution is asked to verify information supplied by
the consumer.

Should financial institutions have to develop “ develop policies and procedures to ensure that
third part[ies to whom information is disclosed] compl[y] with . . . the limits on redisclosure of
that information” ?

Conseco opposes any such requirement. Even in the absence of any regulation, mortgage lenders
and other financia institutions have a strong incentive to preserve the confidentiality of the
valuable customer information that they supply to third-party vendors. In addition, athird party
would bein violation of G-L-B and subject to sanctionsif it were to redisclose informationin a
manner that is not permitted by the regulation or Act. Finally, we question whether thereislega
basis for the Commission to impose such arequirement. The limits on redisclosure by third parties
are contained in Section 502 of G-L-B. That provision also specifically states that a financial
ingtitution that discloses information under the servicer/joint marketing exception must enter into a
contractual agreement with the third party that requires the third party to maintain the
confidentiaity of the information. By implication, Congress did not intend to impose additional
requirements on afinancial institution that discloses nonpublic persona information pursuant to
other exceptions.

Conseco Finance Corp. appreciates the opportunity to comment on the Proposal.
Very truly yours,
Brian F. Corey
Senior Vice President,

Genera Counsdl and
Secretary
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